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IN THE COURT OF THE SESSIONS JUDGE :: ::  :: TINSUKIA

District: Tinsukia

Present: Sri P.J. Saikia, 

Sessions Judge, 

Tinsukia

Criminal Revision Case No. 77(4) of 2017

Sri Raj Kumar Sah

S/o- Sri Krishna Sah

R/o- Lachit Nagar, Rupai Siding

P.S- Doomdooma

District- Tinsukia, Assam .......................... Petitioner

-Versus -

 The State of Assam    ......................... Opposite party

 Appearance: 

Sri Satyen Buragohain and Ors.

Advocate   ........................ For the Petitioner 

Sri Munna Kumar Singh 

Advocate        ..................... For the Opposite party
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Date of Argument:   09/02/2018

Date of Judgment:    20/02/2018

 J   U   D   G   M   E   N   T

  FACTS OF THE   CASE

1. On 04/11/17, at about 12.30 pm, the petitioner Raj Kumar

Sah went to the Doomdooma Branch of SBI to deposit amount of

Rs. 38,000/- in his account. At that moment, while he was still

inside the bank, his money along with mobile phone was stolen

by someone. The informant had lodged an ejahar  alleging the

aforesaid facts. The informant has also stated in the ejahar that

he would be able to identify the person, who had committed the

theft.

2. During the period of investigation, the stolen money and

the mobile phone belonging to the petitioner were recovered from

the respondent. 

3. Thereafter,  the petitioner  filed a petition  before  the trial

court,  seeking  custody  of  the  seized  articles.  The  court  below

procured the report from the I.O. The I.O reported that the seized

articles were not necessary for the purpose of investigation of the

case. However, the court below refused to give the custody of the

seized  articles  to  the  petitioner.  Regarding  the  seized  mobile

phone,  the court  below refused the prayer  for  custody on the

ground that the ownership of  the mobile phone was yet to be

ascertained. 
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POINT FOR DETERMINATION

  4.   The only point for determination in this revision petition, is

as to whether the court has erred while refusing the prayer of

custody of the seized articles?

DECISION AND REASONS THEREOF

5.    The ld counsel for the petitioner relied upon a judgment of

the  Hon,ble  Supreme  Court  passed  in  Sunderbhai  Ambalal

Desai v. State of Gujarat, reported in  (2002) 10 SCC 283. In

the case before the Hon,ble  Supreme Court some police officers

were prosecuted for alleged  replacement of mudammal articles

including  golden  ornaments  by  other  spurious  articles,

misappropriation  of  the  amount  which  was  kept  at  the  police

station, unauthorised auction of the property which was seized

and kept in the police custody pending trial and tampering with

the records of police station. Under the said factual position the

Apex Court in Sunderbhai Ambalal Desai (supra), held that ---

“Where the property is stolen, lost or destroyed and there is no

prima facie defence made out that the State or its officers had

taken  due  care  and  caution  to  protect  the  property,  the

Magistrate may, in an appropriate case, where the ends of justice

so require, order payment of the value of the property. To avoid

such a situation,  in  our  view, powers under Section 451 Cr.P.C.

should be exercised promptly and at the earliest.

Valuable  Articles  and  Currency  Notes  with  regard  to  valuable

articles, such as golden or sliver ornaments or articles studded

with precious stones, it is submitted that it is of no use to keep

such articles in police custody for years till the trial is over. In our

view,  this  submission  requires  to  be  accepted.  In  such  cases,

https://indiankanoon.org/doc/768169/
https://indiankanoon.org/doc/1737714/
https://indiankanoon.org/doc/1737714/
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Magistrate  should  pass  appropriate  orders  as  contemplated

under Section 451Cr.P.C. at the earliest.”

6.   The  law, regarding an order for custody of property or

disposal of property in criminal cases, is laid down in section 451

of  the Cr.P.C. The    Section 451  of Code of Criminal  Procedure

reads -

"451. Order for custody and disposal of property pending trial in

certain cases.-When any property is produced before any Criminal

Court during any inquiry or trial, the Court may make such order

as it thinks fit for the proper custody of such property pending the

conclusion of the inquiry or trial, and. if the property is subject to

speedy and natural decay, or if it is otherwise expedient so to do,

the  Court  may,  after  recording  such  evidence  as  it  thinks

necessary, order it to be sold or otherwise disposed of.

Explanation-For the purposes of this section, "property" includes

(a) property of any kind or document which is produced before

the Court or which is in its custody.

(b)  any  property  regarding  which  an  offence  appears  to  have

been  committed  or  which  appears  to  have  been  used for  the

commission of any offence.

7.  The  section  451 clearly  empowers  the  court  to  pass

appropriate orders with regard to such property, such as:

(1) for the proper custody pending conclusion of the inquiry or
trial;

(2) to order it to be sold or otherwise disposed of, after recording

such evidence as it thinks necessary;

(3)  if  the  property  is  subject  to  speedy and natural  decay,  to

dispose of the same.

https://indiankanoon.org/doc/768169/
https://indiankanoon.org/doc/768169/
https://indiankanoon.org/doc/768169/
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8. In  Sunderbhai  Ambalal  Desai  (supra),  the  Apex  Court

further  observed  as  under  ---“In  our  view,  the  powers

under Section 451 Cr.P.C. should be exercised expeditiously and

judiciously. It would serve various purposes, namely:-

I. Owner of the article would not suffer because of its remaining

unused or by its misappropriation.

II. Court or the police would not be required to keep the article in
safe custody;

III. If the proper panchanama before handing over possession of

article is prepared, that can be used in evidence instead of its

production  before  the  Court  during  the  trial.  If  necessary,

evidence  could  also  be  recorded  describing  the  nature  of  the

properly in detail; and

IV.  This  jurisdiction  of  the  Court  to  record  evidence  should  be

exercised promptly so that there may not be further chance of

tampering with the articles.”

9. There should not be any quarrel with the proposition of fact

that ownership of articles can only be decided by Civil Court, not

a criminal court. The refusal of the court below to give custody of

the mobile phone on the ground that the ownership of the mobile

phone was yet to be ascertained is an absolutely erroneous view

under the given circumstances of the case. 

10.  I  am of  the  considered  opinion  that  the  petitioner  has

placed a strong case in his favour. The ld court below also did not

exercise  the  power  under  section  451  Cr.P.C  in  its  true  spirit.

Under the aforesaid premised reasons, I have reasons to hold that

the Ld trial court had erred, while passing the impugned order.

Accordingly, the revision petition is allowed. The impugned order

dated 11/12/17 is set aside. 

https://indiankanoon.org/doc/768169/
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       ORDER

11. The  revision  petition  is  allowed.  The  impugned  order  is

accordingly set aside. The matter is remanded to the trial court

for fresh disposal in accordance with the provision of law. 

    Given under my hand and seal of this Court on this 20th

day of February, 2018.

Dictated & corrected by me.  

             Sessions Judge       

      Tinsukia

          (P.J. Saikia)

         Sessions Judge

                    Tinsukia 


